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The Canadian Charter of Rights and Freedoms 
Division Il! of the Constitutional Amendment Bill 


| Introduction 


The federal government has for the past decade 
been formally committed to the establishment for all 
Canadians of a common constitutional guarantee of 
basic rights and freedoms. Only by placing such a 
guarantee in the Constitution may individuals and 
minorities be assured that their rights and freedoms 
are adequately protected against arbitrary action by 
others, be those others individuals, majorities, gov- 
ernments or legislators. 


The government maintains its firm commitment to. 


this objective, and thus provision is made in the 
Constitutional Amendment Bill (C-60) for a Canadi- 
an Charter of Rights and Freedoms. The impor- 
tance which the federal government attaches to an 
entrenched guarantee of rights and freedoms is 
underlined by its position as set forth in ‘‘A Time for 
Action,” published shortly before the introduction of 
Bill C-60: 


“The government sets only two conditions for 
the renewal of the Constitution. 


The first is that Canada continue to be a gen- 
uine Federation ... 


The second is that a Charter of basic rights and 
freedoms be included in the new Constitution 
and that it apply equally to both orders of 
government.” 


A. Constitutional Protection of Rights and 
Freedoms 


It has long been common ground that in a free and 
democratic society an individual must be assured 
certain basic rights and freedoms if that society is to 
flourish to the benefit of all persons. The widespread 
acknowledgement of the fundamental nature of 
rights and freedoms, and the importance of their 
preservation and enhancement is perhaps no better 
demonstrated than by the several international 
instruments which have been adopted by the United 


Nations and subscribed to by many nations, includ- 
ing Canada, since 1948. One only need refer to the 
Universal Declaration of Human Rights (1948), the 
International Convention of Elimination of All Forms 
of Racial Discrimination (1965), the International 
Covenant on Civil and Political Rights (1966) and the 
International Covenant on Economic, Social and 
Cultural Rights (1966). 


In Canada there has also been a growing recogni- 
tion, especially since the Second World War, of the 
need for governments to legislate for the protection 
of basic human rights. As early as 1947 Saskatche- 
wan enacted a Bill of Rights spelling out a number 
of political, civil and egalitarian rights and freedoms. 
This was followed by the adoption by Parliament in 
1960 of the Canadian Bill of Rights, by Alberta’s Bill 
of Rights in 1972 and Quebec’s Charter of Human 
Rights and Freedoms in 1975. In addition, the fed- 
eral and provincial governments all now have on 
their statute books laws which proscribe discrimina- 
tory practices in a broad range of social and eco- 
nomic activities. 


To date, however, with the very few and limited 
exceptions found in the British North America Act, 
none of the basic rights and freedoms is constitu- 
tionally guaranteed, unlike the case in many other 
countries. This shortcoming has been observed on a 
number of occasions and has been followed by 
recommendations that fundamental human rights be 
entrenched in the Constitution. This was the conclu- 
sion of the Special Senate Committee on Human 
Rights and Fundamental Freedoms in 1950. In its 
policy papers of 1968 and 1969 (‘‘A Canadian Chart- 
er of Human Rights” and ‘The Constitution and the 
People of Canada’’), the federal government strong- 
ly advocated the entrenchment of a comprehensive 
Bill of Rights in the Constitution. When these pro- 
posals were discussed during the constitutional con- 
ferences between 1968 and 1971, agreement was 
not reached on a comprehensive Bill, but it was 
agreed at the Victoria Conference in 1971 that cer- 
tain basic political and linguistic rights should be 
enshrined in the Constitution. 


The question of a constitutionally entrenched Bill 
of Rights was also examined by the Special Joint 
Committee of the Senate and House of Commons 
which issued a comprehensive report on the Consti- 
tution in 1972. The Joint Committee recommended 
that a comprehensive Bill of Rights be entrenched in 
the Constitution, along with special constitutional 
recognition for and protection of the use of the 
English and French languages. 


The main justification for enshrining basic rights 
and freedoms in the Constitution is twofold. First, 
because certain human rights are so basic to our 
society, they should be given a permanence which 
can only be assured by placing them beyond the 
reach of the ordinary legislative process. Second, 
these human rights should be common to all 
Canadians whatever may be their place of residence 
within Canada. 


Under the existing Canadian laws _ protecting 
human rights, the protections guaranteed have no 
enduring permanence; like other ordinary laws they 
may be readily altered. What protections Parliament 
or a provincial legislature has enacted yesterday can 
be removed or limited by another enactment 
tomorrow. 


In addition to considerations of permanency, there 
is the present diversity of protected rights through- 
out Canada resulting from the fact that jurisdiction 
over fundamental rights and freedoms is constitu- 
tionally divided between the two levels of govern- 
ment. Consequently a right which may be assured to 
persons in one province is not necessarily shared by 
those in other provinces. Only by a single constitu- 
tional enactment will fundamental rights common to 
all Canadians be guaranteed equal protection. The 
rights enjoyed should not be dependent upon the 
particular place where an individual chooses to 
reside. 


A constitutionally enacted Charter of Rights and 
Freedoms would embody various rights to be pro- 
tected equally for all Canadians, and would remove 


these rights henceforth from ordinary governmental 
interference. Such an amendment would not involve 
a transfer of legislative power from one level of 
government to another. Rather, it would involve a 
common agreement to restrict the powers of all 
governments. 


B. Categories of Rights and Freedoms for 
Protection 


Classification of rights and freedoms takes many 
forms and there is no single classification system 
which is completely free of difficulties. Equally, there 
is much room for debate as to the contents of the 
several categories of rights and freedoms, however 
they may be classified. 


The Canadian Bill of Rights and a few provincial 
enactments address the traditional rights and free- 
doms known as political and civil or legal guaran- 
tees. Other federal and provincial statutes deal with 
anti-discrimination or “‘egalitarian” rights in relation 
to certain social and economic activities. Two provi- 
sions of the British North America Act deal with 
religious rights in education and linguistic rights in 
certain institutions of government. The international 
instruments of the United Nations referred to earlier 
encompass a very broad spectrum of human values, 
ranging from political, civil and egalitarian through 
economic, social and cultural. Some are character- 
ized as rights and freedoms; others as goals to 
which a society should strive. 


In seeking to determine what should be placed in 
a constitution as guaranteed rights it is thus neces- 
sary to exercise careful judgment in distinguishing 
between those values which can be clearly identified 
as warranting the protection which flows from con- 
stitutional entrenchment, and those which, while 
important, are better recognized as goals to be 
achieved through affirmative legislation. 


The federal government’s policy paper of 1968 
outlined five broad categories of human rights: 
political, legal, egalitarian, linguistic and economic, 


and concluded that all but the last category might be 
included in a Charter of Human Rights. With respect 
to economic rights, the paper concluded that they 
constituted desirable goals for Canada which were 
better accomplished through affirmative action by 
ordinary legislation than through a statement as 
constitutional rights. Thus in the federal govern- 
ment’s proposals advanced in 1969 in ‘“‘The Consti- 
tution and the People of Canada’”’ it was urged that 
the entrenched Charter encompass political, legal, 
egalitarian and linguistic rights. In the Report of the 
Special Joint Committee of the Senate and the 
House of Commons on the Constitution of Canada 
(the ‘Special Joint Committee Report’) in 1972, a 
comprehensive entrenched Bill of Rights was 
advocated embracing political, legal and egalitarian 
rights. It also proposed constitutional guarantees 
respecting linguistic rights. 


Il Canadian Charter of Rights and Free- 
doms 


A. Basic Features of the Charter 


The Canadian Charter of Rights and Freedoms, 
which would have application at both levels of gov- 
ernment, seeks to assure basic protection to several 
categories of rights and freedoms: 


—political and democratic rights and freedoms 

—individual legal rights 

—freedom of movement of citizens 

—egalitarian or anti-discrimination rights 

—rights respecting the French and English 
languages 

——other subsisting rights and freedoms. 


Some of these rights and freedoms derive from 
existing provisions of the British North America Act 
(BNA Act) and federal and provincial enactments; 
others are new. Other values not provided for in the 
Charter are given expression in the Statement of 
Aims as, for example, 


—to promote the conditions of life under which 
the legitimate aspirations and essential worth 
and dignity of all Canadians may best. be 
realized 


—to pursue social justice and economic opportu- 
nity for all Canadians 


—to expand the horizons of Canadians as 
individuals, and enhance their collective security 
and distinctiveness as a people. 


In the Charter a distinction is drawn between 
rights which attach to an individual, such as political 
and legal rights and freedoms, egalitarian rights and 
linguistic rights, and rights of a collective or group 
nature, such as language of statutes, duration and 
sessions of legislative bodies, and preservation of 
the use and enjoyment of English and French by 
minority language communities. Rights of an 
individual nature would be subject to such limita- 
tions as may be justifiable in a free and democratic 
society taking into account the interests of public 
safety or health, of peace and security or of the 
rights and freedoms of others. 


At the same time, the courts are expressly direct- 
ed to strike down any law which violates any of the 
individual rights and freedoms, save to the extent 
that the law may be found to constitute a justifiable 
limitation on the exercise or enjoyment of an 
individual right. To reinforce this measure of protec- 
tion, provision is made for an individual to make 
application to the courts to have such rights deter- 
mined and enforced, and the courts would have the 
power to determine if any limitation on a right was 
justifiable. 


Because constitutional jurisdiction over the pro- 
tection of many rights and freedoms is divided be- 
tween the federal and provincial levels of govern- 
ment, the process of implementing the Charter will 
require consideration and action by both Parliament 
and the provincial legislatures and, in respect of the 
language rights, by the territorial councils as well. 
The Charter would become operative at the federal 


level as soon as the Bill becomes law. However, to 
the extent that its provisions relate to matters within 
provincial jurisdiction, the Charter will come into 
effect in a province at such time as it is subscribed 
to by that province. For the territories, all provisions 
of the Charter save those respecting language rights 
would come into force when the Bill becomes law at 
the federal level. The language rights provisions will 
become effective when subscribed to by the territo- 
rial councils. 


Thus the Charter would become a part of the 
Constitution immediately so far as matters within 
federal competence are concerned, and would 
become constitutionalized in respect of a province 
when adopted by that province. The Charter would 
become an entrenched part of the Constitution (and 
henceforth alterable only pursuant to a constitution- 
al amending procedure) at such time as it is 
endorsed by a formal process for amendment of the 
Constitution. 


When a province subscribes to the Charter, the 
federal powers of reservation and disallowance 
respecting provincial laws would cease to be appli- 
cable to that province as long as the province con- 
tinued to adhere to the Charter provisions. Once the 
Charter is entrenched in the Constitution, all powers 
of reservation and disallowance in the BNA Act 
would be permanently repealed. 


B. Specific Provisions of the Charter 


Turning to some of the major elements of the 
Charter, these may conveniently be discussed under 
the following headings: substantive rights and free- 
doms, enforcement, limitations, preservation of sub- 
sisting rights and distribution of powers. 


(1) Substantive Rights and Freedoms 
(a) Democratic Rights and Freedoms 


Sections 10-12 of the Bill would enshrine in the 
Charter basic rights and freedoms with respect to 


the democratic processes of government in Canadi- 
an society. 


Section 10 provides for two things. First, it states 
the fundamental principles upon which the federal 
and provincial elected legislative bodies are to be 
constituted — on the basis of free and democratic 
elections encompassing the principle of universal 
suffrage. It does not imply that everyone is entitled 
to vote. It would continue to imply reasonable limita- 
tions on the franchise such as the exclusion of 
convicted persons in prison, non-citizens, members 
of the judiciary and minors. 


Second, section 10 expressly states the grounds 
upon which it would be prohibited to deny a citizen 
the right to vote or to be elected to the House of 
Commons or a provincial legislature or territorial 
council. The expressed grounds are race, national or 
ethnic origin, language, colour, religion or sex. En- 
shrining this provision in the Charter would ensure 
that never again would it be possible to deprive 
citizens of the right to vote on the basis of race or 
national or ethnic origin as was done in the past. 
‘‘Age’”’ of course is omitted in order that minors may 
properly be denied the right to vote or be elected, as 
is “nationality,” so that Canadian citizenship may be 
required. 


The Special Joint Committee Report in 1972 
recommended that a provision also be included 
which would require that there be fair and equitable 
representation in the House of Commons and in the 
provincial legislatures. It felt that in particular the 
urban dwellers were not fairly represented in provin- 
cial legislatures. While it recognized that such a 
provision could invite judicial intervention in deter- 
mining the electoral maps, the report suggested that 
this might be avoided by providing for a constitu- 
tional norm, e.g., 20 per cent as the permissible 
variation from the standard size of a constituency. 
The report also noted that any such provision would 
have to be reconciled with the guarantee of minimal 
representation for some provinces in Parliament. 


While this proposal has merit, it it felt that the 
complexities involved in devising an acceptable for- 
mula would make it very difficult to secure agree- 
ment on a provision to be placed in the Charter. 


Section 11(1) which limits the duration of a House 
of Commons or a provincial legislature to a max- 
imum term reflects the provisions now found in 
section 50 and 85 of the BNA Act. 


Section 11(2) would permit a House of Commons 
or a provincial legislature, in time of real or 
apprehended war, invasion or insurrection, to 
extend its duration beyond the specified limit if such 
extension is not opposed by more than one-third of 
the members of the legislative body. 


This provision is unchanged with respect to the 
House of Commons which now has this power under 
section 91(1) of the BNA Act. However, it constitutes 
a new provision with respect to provincial legisla- 
tures. 


The justification for this proposal is that as the 
provincial legislatures within their sphere of interest 
are as responsible as the House of Commons is 
within its sphere, they should be on an equal footing 
in determining \when a crisis situation dictates the 
invoking of this exceptional course of action. If the 
power is abused, the members of a legislature will 
be accountable to their electorate in the same 
manner as would be the members of the House of 
Commons. 


Section 12 provides that there shall be a session 
of the House of Commons and of each provincial 
legislature at least once a year. This adopts the 
existing provisions of sections 20 and 86 of the BNA 
Act which ensure that the governments of the day 
remain accountable to their respective legislature 
bodies. 


(b) Political and Legal Rights and Freedoms 


Sections 6 and 7 of the Bill set forth the funda- 
mental political and legal rights and freedoms which 
it is proposed to enshrine in the Charter. Section 6 


declares those rights and freedoms which are basic 
to the preservation of a democratic and free society, 
and Section 7 contains the traditional legal rights 
which must be afforded to an individual in the course 
of legal relations with the state or the machinery of 
justice. The rights and freedoms contained in these 
two sections are essentially those now found in 
sections 1 and 2 of the Canadian Bill of Rights with 
several modifications and additions which are 
indicated below. 


In section 6 one important change is found in the 
introductory words of that section. Unlike the intro- 
ductory language of section 1 of the Canadian Bill 
of Rights which reads ‘‘there have existed and shall 
continue to exist without discrimination by reason of 
race, national origin, colour, religion or sex, the 
following human rights and fundamental free- 


doms...,’’ section 6 provides simply that ‘every 
individual shall enjoy and continue to enjoy the fol- 
lowing fundamental rights and freedoms....”’ This 


change should avoid the problem which the courts 
have had with the Bill of Rights in construing it as 
not affecting any limitations on rights and freedoms 
which were found in laws enacted prior to the adop- 
tion of the Bill of Rights in 1960. Second, it should 
avoid the rights and freedoms being construed as 
qualified by the grounds of non-discrimination which 
are now found in the introductory words of section 1 
of the Bill of Rights. Hence, the rights and freedoms 
set out in section 6 of the Charter can be construed 
as unqualified values which are protected against 
any law, whenever it may have been adopted. 


Freedom of thought, conscience and religion is 
an expansion of “freedom of religion’ now found in 
the Canadian Bill of Rights. The addition of freedom 
of conscience is to protect those who choose to 
have no religion, and freedom of thought is included 
to ensure that an individual may freely hold internally 
whatever views or beliefs he wishes, and may not be 
forced through indoctrination to change those views 
or to accept those espoused by others. 


Under provincial laws, Alberta recognizes freedom 
of religion, Quebec recognizes freedom of con- 


science and of religion, Saskatchewan provides for 
freedom of conscience, belief and freedom of reli- 
gious association, teaching, practice and worship 
and Ontario permits free exercise of religion. 


The Special Joint Committee Report in 1972 felt 
that freedom of thought more properly should be 
grouped with freedom of opinion and expression 
since freedom of thought encompasses more than 
simply religious values. 


Freedom of opinion and expression would 
replace ‘freedom of speech” presently found in sec- 
tion 1 of the Canadian Bill of Rights. The new 
formulation is designed to ensure that self-expres- 
sion can take a variety of forms and that freedom 
encompasses not only the right to express one’s 
views but equally the right to hold those views, even 
though they may not be shared by others. 


Under provincial laws, Alberta provides for free- 
dom of speech, Quebec provides for freedom of 
opinion and expression and Saskatchewan provides 
for freedom of opinion and freedom of expression 
through all means of communication. 


Freedom of peaceful assembly and of associa- 
tion is the same as the provision now contained in 
section 1 of the Canadian Bill of Rights with the 
modification of assembly by the term ‘‘peaceful.” 
This modification does not change the substance of 
the right to assembly, however, since it has been 
recognized that assemblies or rallies may only take 
place in a lawful and orderly manner. Including the 
qualification ‘‘peaceful,’’ will perhaps ensure that the 
onus is clearly on the Crown to establish that an 
assembly or demonstration is for other than peace- 
ful purposes, and hence preclude the blanket ban- 
ning in advance of all assemblies in public places. 


This formulation conforms with the laws of 
Quebec and Saskatchewan, while Alberta law leaves 
freedom of assembly unqualified. 


The Special Joint Committee Report endorsed the 
proposal to include freedom of peaceful assembly 
and of association in an entrenched Bill of Rights. 


Freedom of the press and other media would 
expand the present ‘‘freedom of the press” found in 
section 1 of the Canadian Bill of Rights to make it 
clear that other media of public Communication, 
such as radio and television, are included under the 
concept of freedom to disseminate news, opinion 
and belief. 


This new formulation would not likely raise any 
question about the right of government to regulate 
the use and allocation of air-waves since this is 
regulation in the interest of the rights and freedoms 
of others. Nor is it likely to raise doubts of the ability 
of Parliament to specify such requirements as the 
degree of Canadian content to be carried in the 
programs of licensees. The freedom is extended 
only for the dissemination of news and the expres- 
sion of opinion and belief, and does not prevent 
regulation of such matters as foreign content in 
programming. 


Some persons question the necessity of specifying 
this particular freedom in a Charter of Rights and 
Freedoms, contending that it is already subsumed in 
the freedom of opinion and expression. This was the 
position taken by the Special Joint Committee 
Report, and is consistent with the international 
instruments and the laws of Quebec and Saskatche- 
wan. On the other hand, freedom of the press does 
find expression in the United States Bill of Rights, 
the Canadian Bill of Rights and in Alberta’s law. To 
delete it could raise legal questions concerning the 
status of this freedom. 


The right of an individual not to be deprived of 
his or her life, liberty and security except by due 
process of law is the same as that now found in 
section 1 of the Canadian Bill of Rights. This funda- 
mental right ensures that the state may not remove 
or interfere with an individual’s life, liberty or secu- 
rity except by duly specified legal procedures that 


are inherently fair in the sense that they meet all the 
requirements of natural justice. There can be no 
arbitrary taking of life, deprivation of personal liberty 
or Search of an individual or his possessions. Many 
of the specific elements of ‘‘due process of law’ are 
elaborated in the various individual legal rights set 
forth in section 7 of the Charter. 


The protection of life, liberty and security is dealt 
with in the several international instruments. Under 
provincial law, Alberta follows the language of the 
Canadian Bill of Rights. Quebec provides that every 
human has a right to life, and to personal security, 
inviolability and freedom. It further provides that 
every person has a right to respect for his private 
life, and ensures that no one may be deprived of 
liberty except by prescribed laws and procedures. 


The Special Joint Committee Report recommend- 
ed moving away from the phrase ‘due process of 
law’ both because it was without tradition in 
Canadian law and because of the substantive con- 
tent it had acquired in American jurisprudence. It 
proposed that ‘‘due process of law” be replaced 
with ‘‘in accordance with the principles of fundamen- 
tal justice.” 


Unlike the United States courts, the Canadian 
courts have not thus far shown much inclination to 
give ‘‘due process of law’ a substantive content. 
Rather, they have inclined toward restricting its 
meaning to one of elemental procedural fairness. 
However, even if the courts were to adopt the Ameri- 
can approach in protecting personal liberties (as 
opposed to economic rights), this would not neces- 
sarily be an undersirable development. When one is 
dealing with the fundamental rights of life, liberty 
and security of the individual, it is perhaps appropri- 
ate for the courts to concern themselves not only 
with the procedural fairness of the law but also with 
its substantive justness. 


The right of an individual to the use and enjoy- 
ment of property without deprivation except in 
accordance with law reflects a modification in the 


present provisions of section 1 of the Canadian Bill 
of Rights. This new provision removes the right to 
property from the same class as the right to life, 
liberty and security of the person and, while adding 
“use” as well as “enjoyment” of property, it permits 
the state to deprive a person of property rights “in 
accordance with law’ rather than ‘‘by due process 
of law.”’ 


The reason for this change is that the right to 
property need not be viewed as inviolable as the 
right to life, liberty and security of the person. If at 
some point the Canadian courts were to adopt what 
has at times been the approach of the United States 
courts to the protection of property rights under the 
“due process” clause, we would be faced with a 
situation where the courts rather than the legisla- 
tures were deciding not only what is just compensa- 
tion but also what property takings are in the public 
interest. To avoid the prospect of the courts overrid- 
ing a legislature’s judgment on the question of 
public interest, it is proposed to make the depriva- 
tion of property rights subject to what is ‘‘in accord- 
ance with law.” 


It is recognized that this phrase is open to two 
possible interpretations. One is that property may 
only be taken in accordance with laws which are 
fundamentally fair and equitable. The second is that 
property may be taken in accordance with what the 
law may provide from time to time. It is possible that 
the courts will prefer the former construction which 
implies that the law must make provision for com- 
pensation when property rights are divested. But, it 
would not imply that the courts can question, in the 
absence of a specific provision in the law, whether a 
taking of property rights is in the public interest. 


The Universal Declaration of Human Rights simply 
provides that a person may not be arbitrarily 
deprived of his property. Alberta law is the same as 
the Canadian Bill of Rights, and Quebec provides 
that a person has the right to peaceful enjoyment 
and free disposition of his property, except to the 
extent provided by law. 


The Special Joint Committee Report proposed the 
following formulation as a better balance of the 
interests of the individual and the state: 


“The right of the individual person to the enjoy- 
ment of property, and the right not to be 
deprived thereof except in accordance with the 
public good and for just compensation.” 


This formulation would appear to go rather far in 
leaving it to the courts to determine what property 
takings are in the public interest. It is arguable that 
this is a matter better left to determination by legis- 
lative bodies. 


The right of the individual to equality before the 
law and to the equal protection of the law repre- 
sents a modification of the present provision of 
section 1 of the Canadian Bill of Rights. ‘Protection 
of the law” has been qualified by the term ‘‘equal.” 
While the modification of words is slight, it is the 
expectation that the impact will be significant, 
making this clause the foundation of egalitarian or 
anti-discrimination rights in Canada. 


The introduction of the word “equal” provides a 
language similar to the ‘‘equal protection of the 
laws” provision of the United States Bill of Rights 
which has become the cornerstone of anti-discrimi- 
nation rights in that country. In addition, the Charter, 
unlike the present Canadian Bill of Rights will not 
be viewed as simply an interpretative guide but 
rather as a statement of protected rights against 
which ordinary legislation cannot prevail. Beyond 
this, as section 6 is drafted the ‘‘equal protection of 
the law” right is not limited by any specific grounds 
of anti-discrimination as is the case in section 1 of 
the Canadian Bill of Rights. Consequently, the 
courts will be free to give the expression an 
independent value unrestricted by any qualifying 
words. 


In this revised form ‘‘equality before the law’ can 
take the meaning that every person is entitled to 
equality of treatment in the enforcement and 


application of the laws of the land. ‘“‘Equal protection 
of the law’ can then have its intended application, 
namely that every individual is entitled to the same 
protection under the law without unreasonable dis- 
crimination on any basis. This does not mean that all 
laws must apply without discrimination to everyone; 
rather it means that a law cannot apply in a dis- 
criminatory manner unless such discrimination is 
found to be justifiable in the community’s interest on 
the basis of a reasonable classification test. Hence, 
a law requiring separate restroom facilities for men 
and women would be a reasonably justified discrimi- 
nation. On the other hand, a law which denied public 
access to a park on the basis of colour or language 
would be found to be unjustifiable discrimination. 


One finds similar provisions in the Universal Dec- 
laration and the U.N. Covenant on Civil and Political 
Rights. Equally, the Quebec Human Rights Charter 
declares that all human beings are entitled to equal 
protection of the law. Alberta has adopted the same 
provision as is found in the Canadian Bill of Rights. 
The Special Joint Committee Report recommended 
inclusion in an entrenched Bill of Rights of ‘‘the right 
of the individual person to equal treatment by the 
law.” 


Section 7 sets forth a number of specific individu- 
al legal rights many of which are in terms identical to 
those found in the provisions of section 2 of the 
Canadian Bill of Rights. However, unlike the intro- 
ductory words of the latter, the opening words of 
section 7 contain no qualifications. Hence, it will not 
be possible under the Charter to declare in a statute 
that it shall override the provisions of the Charter. 
Nor are the courts simply invited to ‘“‘construe”’ or 
“apply” a law in a manner which will not infringe the 
protected legal rights. Section 7 clearly declares that 
individuals shall enjoy and continue to enjoy the 
specified rights, and section 23 declares that no law 
shall apply so as to infringe these rights, a clear 
direction to the courts to strike down offending laws. 


The following provisions of section 7 are identical 
to those found in the Canadian Bill of Rights: 


—Protection against arbitrary detention, imprison- 
ment or exile 


—rights of detained or arrested persons 

—right to refuse to testify without legal safeguards 
—right to assistance of an interpreter 

—right to a fair hearing 


—rights of an individual charged with an offence 
(with some additional protections noted below) 


—protection against cruel and unusual punish- 
ment or treatment. 


By and large these provisions are specific elements 
of the concepts of ‘‘due process of law”’ or “‘princi- 
ples of fundamental justice.” All of these rights find 
their counterparts in the several international instru- 
ments. In addition, most of them are reflected in the 
Quebec Human Rights Charter and a few are con- 
tained in the Saskatchewan Bill of Rights. However, 
although most of these rights were proposed by the 
federal government in 1969 for inclusion in an 
entrenched Charter, none of them was included in 
the Victoria Charter. The Special Joint Committee 
Report in 1972 recommended that all the legal rights 
contained in the federal government’s proposals be 
included in an entrenched Bill of Rights. 


One that was not contained among the federal 
government’s proposals in 1969 was the protection 
against arbitrary detention, imprisonment or exile. 
This provision is, however, found in the Universal 
Declaration of Human Rights and it would thus seem 
appropriate to retain it in the Charter. 


On a related question, the Special Joint Commit- 
tee Report of 1972 remarked on the omission from 
the Victoria Charter of any protection against the 
loss of citizenship and recommended that citizen- 
ship, once legally acquired, should be made inalien- 
able. Since there may be exceptional situations 
where a country could be justified in revoking a 
person’s citizenship, it is perhaps preferable not to 
make the right inalienable. It may be noted, how- 


ever, that the Universal Declaration provides that no 
one shall be arbitrarily deprived of his nationality, 
and the U.N. Covenant on Civil and Political Rights 
provides that no one shall be arbitrarily denied the 
right to enter his own country. 


In its 1969 proposals the federal government 
recommended two additional legal rights for inclu- 
sion in the Charter of Human Rights and these are 
contained in the proposed new Charter. 


The right to be secure against unreasonable 
searches and seizures is an important new right 
which would protect an individual against police 
carrying Out searches or seizures against him or his 
property in an unreasonable manner, even though 
the police have the necessary authorization to make 
a search or seizure. Thus, for example, a search of 
an individual’s home at 4 a.m. could be held by the 
court to be unreasonable unless the police are able 
to demonstrate otherwise. Equally, the seizure of a 
person’s property or goods in his possession could 
be held to be unreasonable unless the police can 
show the property to be essential evidence of a 
suspected offence. Therefore, a violation of this 
provision might result in the courts holding that 
evidence so obtained is inadmissible in any subse- 
quent proceedings. 


The Universal Declaration provides that no one 
shall be subjected to arbitrary interference with his 
privacy, family, home or correspondence, and the 
U.N. Covenant re-affirms this protection. Under 
Quebec’s Charter a person’s home is declared 
inviolable. 


This proposed addition to individual legal rights 
was endorsed by the Special Joint Committee 
Report. 


Protection against ex post facto laws creating 
crimes and punishment retroactively is also an 
important addition to the Charter, giving recognition 
to basic principles of our criminal law. Under this 
provision no person could be tried for an act that 


was not a recognized offence at the time it was 
committed; nor could a convicted person be given a 
harsher penalty than that prescribed for an offence 
at the time of its commission. 


These rights are expressly recognized in the Uni- 
versal Declaration and the U.N. Covenant. The 
Quebec Charter precludes the retroactive applica- 
tion of penal laws. 


This proposed addition to individual legal rights 
was endorsed by the Special Joint Committee 
Report. 


(c) Right of Free Movement 


Section 8 is new and is an attempt to recognize 
for the first time certain inherent constitutional rights 
that should pertain to individual Canadian citizens. 
The rights are cast in terms of citizenship because 
they are viewed as essential attributes of that status. 
While it can be argued that the rights should pertain 
equally to landed immigrants, there is a case to be 
made that the guarantees are ones which go along 
with a permanent commitment to the country and an 
acceptance of the obligations which flow from that 
Status. 


The first right is that of any citizen to change his 
residence without unreasonable impediment from 
one province to another, and in doing so to enjoy the 
same benefits of the law as other citizens who reside 
in the latter province. Reasonable restrictions may 
be imposed, such as the requirement to meet the 
specified qualifications for the practice of a profes- 
sion. On the other hand, it would not be reasonable 
to deny the citizen health benefits on the basis that 
he came from another province once he had estab- 
lished his intention to become a resident of the 
receiving province. 


The second right is that of a Canadian citizen to 
acquire and own property and to seek a livelihood in 
any province even though he may be resident in 
another. This provision would limit the ability of a 


province to preclude citizens of other provinces from 
pursuing these activities simply because they were 
non-residents. Non-residents would be obliged to 
comply with all general laws of a province, but no 
law could deny them any particular right of other 
residents simply because they were non-residents. 


Given that Canada is a single political and eco- 
nomic unit with a common citizenship, it is essential 
that citizens, whatever their province of residence, 
be free to move from one province to another with- 
out unreasonable limitation, and be equally free to 
own property or to seek a livelihood throughout 
Canada on an equal footing with other citizens. 


(d) Egalitarian or Anti-Discrimination Rights 


Section 9 contains the second aspect of the anti- 
discrimination provisions of the Charter, amplifying 
in specific terms the general protection against dis- 
crimination found in section 6 of the Charter. The 
section is a modification of the anti-discrimination 
provision found in the introductory part of section 1 
of the Canadian Bill of Rights, but unlike that provi- 
sion, this section has application to all the rights and 
freedoms found in sections 6, 7 and 8 of the Charter. 
Further it is intended to add to and not detract from 
the scope of the earlier sections, so that in addition 
to these rights being enjoyed absolutely, they are for 
greater certainty also to be enjoyed without any 
discrimination on the grounds specified. 


The grounds of non-discrimination have been 
expanded from those found in the Canadian Bill of 
Rights to encompass language, age and ethnic 
origin. While the grounds are not as extensive as 
those found in the federal and provincial anti-dis- 
crimination statutes, they contain what may be 
viewed as the “basic core’ group of prohibited 
grounds. Other grounds are perhaps better left to be 
dealt with in the context of affirmative anti-discrimi- 
nation legislation where the variety of necessary 
qualifications can be spelled out. In this regard, it is 
noted that both the federal government proposals of 
1969 and the Special Joint Committee Report of 


1972 recommended that certain anti-discrimination 
provisions be placed in the Charter, dealing with 
employment, accommodation and property rights. A 
further review of this suggests that the issues are too 
complex to be placed in the Charter and might 
better be left to the provisions of specific federal and 
provincial legislation. 


It should also be noted that other forms of dis- 
crimination, not specified in section 9, may also be 
attacked under the ‘‘equal protection of the law” 
guarantee of section 6. 


(e) Language Rights 


Sections 13-22 of the Charter deal with the pro- 
tection of language rights of individuals, of groups 
and of the collectivity of society. 


Section 13 enables Parliament and the provincial 
legislatures to declare French and English to be the 
official languages of the country for all purposes that 
the legislative bodies deem appropriate. Official 
status has already been given to the two languages 
by Parliament under the Official Languages Act and 
by New Brunswick under its Official Languages Act. 


While the Charter does not itself make the two 
languages the official languages except to the extent 
that legislative bodies act accordingly, this does not 
detract from the specific rights and obligations 
respecting the use of English and French that are 
spelled out in the Charter. 


Section 14 provides that any individual has the 
right to use either English or French in any debates 
or other proceedings of Parliament, a provincial 
legislative assembly or a territorial council. This right 
goes beyond the present constitutional provisions 
which guarantee the right only in the debates of 
Parliament and the legislatures of Quebec and 
Manitoba. New Brunswick now provides a similar 
right under its legislation. The right would thus be 
guaranteed in all legislative bodies and would apply 


11 


not just to members of these bodies but witnesses 
appearing before committees as well. 


This provision is consistent with the proposal of 
the federal government in 1969 and with the recom- 
mendations of the Special Joint Committee Report. 


Section 15 requires that the statutes, records and 
journals of Parliament and of the legislatures of 
Ontario, Quebec and New Brunswick be printed and 
published in both English and French, with each 
version being equally authoritative. For the other 
provinces and the territories, it is left with each 
legislature or council to prescribe whether the docu- 
ments are to be in both or only one of the languages. 


This provision does not change the constitutional 
position with respect to Parliament or the National 
Assembly of Quebec. It does however impose a new 
constitutional obligation on New Brunswick and 
Ontario. New Brunswick already publishes its stat- 
utes in both languages pursuant to provincial law. 
Ontario has no such law, but has recently 
announced a program under which it will begin to 
translate its statutes into French. With respect to 
Manitoba, it is contended that it has a subsisting 
constitutional obligation under the Manitoba Act of 
1870 to publish its statutes in both languages, and if 
this obligation is sustained by the courts, Manitoba 
will be required to honour this obligation until such 
time as section 23 of the Manitoba Act is repealed. 


Publication of the statutes in both languages in 
Ontario, Quebec and New Brunswick will make the 
laws available in French to the vast majority of 
French-speaking persons living outside Quebec and 
in English to the English-speaking minority residing 
in Quebec. It is hoped that other provinces with a 
significant French-speaking population will act under 
section 15(2) to make their laws available in both 
languages. 


The Special Joint Committee Report adopted the 
position that the records, journals and statutes of 
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New Brunswick, Ontario, Quebec and the territories 
should be available in both English and French. 


Section 16 makes provision for the use of French 
and English before the courts. At the federal level 
the rights will remain as they now are under section 
133 of the BNA Act, namely that in the Supreme 
Court of Canada and in any federally constituted 
court, e.g., the Federal Court, any person may use 
whichever of the two languages he chooses in any 
proceedings before these courts or in any docu- 
ments relating to such proceedings. This does not 
mean that all judges of the courts must be bilingual; 
it does mean that where the judge does not speak 
the language of the proceedings there must be ade- 
quate facilities for quality translation in order that 
the rights of the persons appearing before the courts 
are not prejudiced. 


At the provincial level, section 16(2) provides for 
exactly the same rights, respecting the use of Eng- 
lish or French before all the courts in Ontario, 
Quebec and New Brunswick, as pertain in relation to 
courts at the federal level. These rights already exist 
constitutionally in relation to Quebec courts. For 
Ontario and New Brunswick the constitutional obli- 
gation would be new. However, New Brunswick has 
already provided under its official languages law for 
court proceedings to be in either French or English 
in most cases. Ontario has also now enacted legisla- 
tion which permits some court proceedings in a 
number of areas of the province to be conducted in 
either language. However, as it will take some time 
before there is a fully effective system such as is 
found in Quebec, section 17 of the Charter permits 
the making of rules for the effective implementation 
of the rights envisaged under section 16(2). 


As noted earlier, this section does not mean that 
all judges and other court officers in every court 
must be bilingual. It does mean that there be a 
sufficient number of courts and judges who are able 
to handle cases in the minority language. In some 
situations, there may be a need for a change of 
venue in order to accommodate the rights of the 


persons before the court. In other cases, the provi- 
sion of adequate translation facilities may suffice. 


Section 16(3) provides in essence for the protec- 
tion of minority language rights before the courts in 
all other provinces and territories. It guarantees to 
any individual giving evidence in any court, in 
criminal proceedings under federal law and in penal 
proceedings under provincial law where loss of liber- 
ty is the penalty, the right to be heard in French or 
English as he chooses. In so testifying, the witness is 
not to be placed at a disadvantage by using the 
particular language. This means that the witness is 
entitled to have a judge and/or jury who can under- 
stand the language in which he testifies. Where the 
court does not function in the language of the wit- 
ness, it will be necessary to ensure that there are 
translation facilities of a quality which will enable all 
participants in the case to follow the language of the 
proceedings in a manner which does not operate to 
the prejudice of the witness. 


This basic constitutional guarantee of minority 
language rights in the courts of the provinces and 
territories is subject to section 17 of the Bill which 
permits the making of procedural rules to ensure the 
effective guarantee of the rights. Thus rules can be 
made for the giving of notice or for a change of 
venue to enable the proceedings to take place in the 
language chosen by the witness. 


The provisions of sections 16 and 17 represent a 
number of variations on the proposals contained in 
the Victoria Charter and the Special Joint Commit- 
tee Report. 


Section 19 sets forth rights of members of the 
public to communicate with institutions of the gov- 
ernments in English or French. 


At the federal level, it provides that a person may 
choose English or French in communicating with 


(a) any head or central office of an institution 
wherever the office is located, and 


(b) any other principal office of an institution 
where Parliament determines that a substan- 
tial number of the population of the area use 
the minority language. 


These provisions are an attempt to rationalize cer- 
tain of the provisions now found in the Official 
Languages Act and to ensure that bilingual services 
will be made available by federal institutions on the 
broadest possible basis. They would not supplant 
the provisions of that Act, but would provide certain 
constitutional guarantees respecting language ser- 
vices to members of the public. 


The new provisions would mean that a member of 
the public would have an absolute right to communi- 
cate in French or English with a head or central 
office whether it be located in Charlottetown, Mont- 
real, Ottawa or Vancouver. In addition, this same 
right would be constitutionally guaranteed for com- 
munications with any other principal offices of a 
federal institution where Parliament determines that 
in certain areas of the country a substantial number 
of the population uses the minority language. It will 
be for Parliament to determine what constitutes a 
“substantial number.” 


At the provincial level, the right is provided for a 
member of the public to communicate in either lan- 
guage with any principal office of provincial govern- 
ment institutions where that office is located in any 
area of the province in which the legislature deter- 
mines that a substantial number of persons use the 
minority language. The right is more limited at the 
provincial and territorial level. Given the variety of 
public services involved and the different structures 
used by the various provinces in providing public 
services, as well as the differing patterns and shifts 
of population, it was felt that the best approach was 
to leave to each province the decision as to the 
areas in which services would be made available in 


both languages. 


The Special Joint Committee Report of 1972 
recommended that there should be a constitutional 
right for ‘‘every person to communicate in either 
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language with any department or agency of the 
Government of Canada.” At the provincial level, it 
essentially endorsed the federal government’s pro- 
posals of 1969, but recommended an absolute right 
to communicate with departments and agencies of 
the territorial governments. 


Section 20 provides for three things. First, it indi- 
cates that the rights to use English and French 
provided in the Charter are minimum constitutional 
guarantees, and assures that the legislative bodies 
possess authority to provide for more extensive use 
of the two languages. Second, it provides that none 
of the Charter provisions respecting the use of 
French and English shall interfere with any right 
based on language under section 9 and 10 of the 
Bill. Thus, for example, the special rights to use 
English or French in court proceedings do not dero- 
gate from the right of someone who speaks another 
language to have the assistance of an interpreter. 
Third, the section assures that none of the guaran- 
teed rights to use English or French are to impair 
any legal or customary right or privilege respecting 
the use of a third language which exists now or in 
the future. Hence, where education is now made 
available in languages such as Cree, Italian or 
Hebrew, the right or privilege will continue unaffect- 
ed by the Charter. 


Section 21 would create a fundamental new right 
with respect to the choice by parents who speak the 
minority language in a province (as between English 
or French) in which of those languages they wish to 
have their children educated in publicly funded 
schools. This provision will become effective only 
when a province subscribes to the Charter. 


The provision in section 21(1) stipulates in effect 
that in any area of a primarily English language 
province where there is a sufficient number of 
French language residents to warrant the provision 
of schooling in French, any resident French-speak- 
ing parents who are citizens would have the right to 
have their children educated in French language 
public school facilities. A similar right would pertain 
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in respect of a primarily French language province to 
entitle resident English-speaking citizens to choose 
to have their children educated in English language 
schools. This is a principle consistent with the con- 
cept that guarantees of fundamental rights are 
designed to protect minorities, not majorities. 
Majorities have the power of the ballot to protect 
their interests. 


It is also to be noted that the choice of language of 
instruction would be limited to parents who are 
Canadian citizens. While it may be argued that this 
right should be extended to landed immigrants as 
well, this could create an undue restriction on the 
right of the provinces to determine the language of 
education for those who immigrate to the different 
provinces from outside Canada. This is particularly 
important in the case of those who immigrate to 
Quebec where the government obviously wishes 
immigrants who will adopt the francophone culture. 
Once citizenship is acquired by immigrant parents, 
they will then be free to opt for minority language 
education for their children if that language is the 
one primarily spoken by them. 


Sections 21(2) and (3) empower the provinces to 
make laws governing the procedures for parents 
choosing the language of instruction and for deter- 
mining what number of students warrant the provi- 
sion of minority language educational facilities. In 
both cases, however, the laws or regulations made 
must be reasonable. This means that where parents 
feel the determination of these issues by the govern- 
ment has not been reasonably made, they may 
appeal to the courts. It was felt that in this area of 
minority language rights it was appropriate to pro- 
vide for ultimate recourse to the courts, given the 
fundamental nature of the right involved, and 
because the numbers of persons involved are more 
readily identifiable than in the case of language of 
services to the public. 


Section 21(4) adds further important aspects to 
this right. First, it protects the existing and future 
rights to have any child receive his education in the 


majority language of the province. Thus no one is 
forced to attend any minority language schools. 
Second, it preserves the right of provincial authori- 
ties to require any student in the minority language 
schools to be given instruction in the use of the 
majority language as a part of his schooling. Thus 
Quebec could continue to require children in English 
language schools to receive instruction in French as 
well, and Saskatchewan could require the converse. 


The federal government’s proposal of 1969 
respecting the choice of language of education was 
in the following terms: 


“The right of the individual to have English or 
French as his main language of instruction in 
publicly supported schools in areas where the 
language of instruction of his choice is the lan- 
guage of instruction of choice of a sufficient 
number of persons to justify the provision of the 
necessary facilities.” 


The Victoria Charter did not deal with this matter. 
However, the Special Joint Committee Report 
recommended the adoption of the language of the 
federal government’s proposal. The report recog- 
nized the special concerns of Quebec, but felt that 
freedom of choice should pertain in that province as 
well, both because the French language was now 
adequately secure and because choice of language 
of education was a basic human right. 


Section 22 deals with the preservation of the 
French and English languages in Canada. It declares 
the principle that (a) preservation of English and 
French is vital to the future of Canada and (b) 
Canadians resolve to ensure that nothing is done to 
impair the preservation of these languages for any 
group of individuals constituting an identifiable and 
substantial linguistic Community in any area of 
Canada. It also enjoins the passing of any future law 
which would adversely affect the rights of any such 
group with respect to the use of the languages. 


The key to the nature and extent of this linguistic 
protection will depend upon how the phrase ‘groups 
which constitute an identifiable and substantial lin- 
guistic community in any area” is interpreted. It 
would no doubt encompass the anglophone commu- 
nity in Westmount or Aylmer and the francophone 
community in eastern Ontario, St. Boniface or Gra- 
velbourg. On the other hand, it would not likely 
protect French-speaking persons generally in 
Toronto, but some particular ‘‘community’’ of them 
may be protected if they associate in various ways 
on a linguistic basis, e.g., share the same neighbour- 
hood, have schools, libraries, newspapers and cul- 
tural associations. 


With respect to this provision, it is worth noting 
Article 27 of the U.N. Covenant which provides: 


“In those States in which...linguistic minorities 
exist, persons belonging to such minorities shall 
not be denied the right, in community with other 
members of their group...to use their own 
language.” 


(2) Enforcement of Individual Rights and Free- 
doms 


Sections 23 and 24 deal with what might be 
described as the enforcement provisions with 
respect to protecting individual rights and freedoms. 
In a sense these provisions are ones “for greater 
certainty’ since once rights, whether individual or 


collective, are provided for in the Constitution, the 
courts will usually find the appropriate remedies to 


make them effective. 


Individual rights and freedoms are those specified 
in section 27 of the Charter, namely: 


Section 6-fundamental political and legal 
rights and freedoms 


Section 7-individual legal rights 
Section 8-right of free movement 


Section 9-rights respecting non-discrimina- 
tion 


Section 10-rights to vote and hold elective 
office 


Section 14-language rights in legislatures 
Section 16-language rights in courts 


Section 19-language rights respecting gov- 
ernment services 


Section 21-language rights respecting educa- 
tion. 


Collective or group rights and freedoms are the 
following: 


Section 11-duration of legislative bodies 


Section 12-annual sessions of 


bodies 


legislative 


Section 15-language of statutes, journals and 
records 


Section 22-preservation of French and Eng- 
lish languages. 


Section 23 is intended to make clear what is 
already implicit, that with respect to individual rights 
and freedoms the courts are to strike down as 
invalid any provision of a law (whether enacted 
before or after the Charter) which has the result of 
impairing such right or freedom. 


Section 24 is designed to ensure that there are 
effective means of bringing contraventions of 
individual rights and freedoms before the courts. It 
provides that where no other legal recourse exists, 
an individual may apply to a competent court to 
have his rights declared or enforced. This is an 
important provision since it is not always easy to find 
an existing remedy. For example, if one is denied the 
right to use French before a legislative committee, 
there may exist no clear remedy at law. 


It may be asked why the enforcement provisions 
of sections 23 and 24 are not extended to the 
collective rights. (Here it might be noted that the 
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group right respecting preservation of the English 
and French languages in section 22 has its own 
enforcement provision.) The first answer is, perhaps, 
that these rights if violated are more effectively 
remedied through the political process. Secondly, 
collective rights are not subject to the provisions of 
section 25 which permit justifiable limitations to be 
placed upon individual rights. Thus, it is more essen- 
tial that specific remedies be set forth for protecting 
individual rights because laws are authorized which 
may limit them. In any case, sections 23 and 24 do 
not rule out legal recourses for protecting collective 
rights. For example, if a government refuses to pub- 
lish the statutes in both languages, one may seek a 
declaration from the courts that this action is 
unconstitutional. 


(3) Limitations on Individual Rights and Freedoms 


Section 25 addresses the limitations which may 
properly be placed upon the exercise or enjoyment 
of individual rights and freedoms in certain specified 
circumstances. These are limitations which are ‘jus- 
tifiable in a free and democratic society’ in the 
interests of 


—public safety or health 
—the peace and security of the public 


—the rights and freedoms of others. 


These are generally recognized limitations which 
the courts have already adopted as properly circum- 
scribing any individual right. But under the Charter 
each of these restrictions will be tested by the courts 
to determine if they are valid in each case in terms of 
being justifiable in our society on one of the bases 
specified. 


Many examples of such limitations come readily to 
mind: restrictions on assemblies in a period of epi- 
demic; dispersal of assemblies that threaten public 
safety; restrictions on freedom of speech when its 
purpose is to advocate the violent overthrow of the 
government, or restrictions on expression by laws 


concerning libel and slander. On the other hand, 
there are restrictions which might be fairly question- 
able, such as extended detentions without trial 
under the War Measures Act. 


It is recognized that there are various points of 
view on the scope and nature of a limitation clause. 
Under the United States Bill of Rights there is no 
general limitation, but the courts have developed a 
series of implied justifiable limitations on the rights 
set forth. 


The federal government’s proposal of 1969 tied 
limitations on rights to the declaration of a state of 
war, invasion or insurrection, real or apprehended. 


The Universal Declaration provides for ‘“‘such limi- 
tations as are determined solely for the purpose of 
securing due recognition and respect for the rights 
and freedoms of others and of meeting the just 
requirements of morality, public order and the gen- 
eral welfare of a democratic society.” The U.N. 
Covenant recognizes limitations in the interests of 
national security, public order, public health and 
safety, and morals or the rights and freedoms of 
others. This was the formulation contained in the 
Victoria Charter. 


The Special Joint Committee Report, while 
acknowledging the legitimacy of the specific excep- 
tions, preferred to keep the limitation in general 
terms of what was ‘‘reasonably justifiable in a demo- 
cratic society,” leaving it to the courts to fashion the 
specific limitations. 


(4) Preservation of Subsisting Rights and Free- 
doms 


Section 26 is designed to do two things. First, it 
preserves untouched any common law or statutory 
rights and freedoms not expressly covered by the 
Charter. For example it would preserve such rights 
as not to be held in slavery or servitude, the recogni- 
tion as a person before the law, the recognition of 
privacy, to marry and found a family, etc. 


Second, it expressly preserves whatever rights 
and freedoms the native peoples may have acquired 
under the Royal Proclamation of 1763. Since the 
nature of these rights has not yet been clearly 
articulated, no attempt has been made to spell them 
out. Whatever they may be determined to be, they 
will be constitutionally protected by the Charter. 


(5) No Alteration in Distribution of Powers 


Section 29 is a saving clause which provides that 
nothing in the Charter is to be construed in any way 
as changing the present distribution of powers, or to 
confer any legislative authority upon any body 
except as expressly provided, as for example, the 
power under section 13 to declare French and Eng- 
lish to be official languages. 


A similar provision was placed in the Victoria 
Charter. 
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lil Conclusion 


The proposed Charter, therefore, is based on the 
experience of many jurisdictions, at home and 
abroad, and on the long-standing discussions in 
Canada over many years as to the need and means 
of constitutional protection for fundamental rights 
and freedoms. 


This Charter clearly provides for entrenchment in 
a revised Constitution of a substantial body of fun- 
damental rights, protecting the individual against 
both orders of government. Such entrenchment has 
been put forward by the Government of Canada as 
one of its two conditions for the renewal of the 
Constitution. 


The Charter also seeks to choose and define these 
rights, taking into account as noted in this paper, the 
factors that seem most appropriate to Canada of the 
present and future. It is hoped that the description of 


these factors will assist in the public discussion of 


the Canadian Charter of Rights and Freedoms. 
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